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All:y person aggriev6d by this Order-in-Appeal may file an appeal to the appropriate
autt19rity in the following wa:
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section(i)
109(5) oFCGST Act, 20 17,

,.., I State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
t'’i ! than as mentioned in Dara- (A)(il above in terms of Section 109(7). of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with 'a fee of Rs. One Thousand for eve1)' Rs. One

(iii) } I.akh or Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
i ! involved or the amount of fine, fee or penalty determined in: the order appealed against,

+-+iii- CaiNiaM-Mm;iG;a1 of tmmHm=–
„„ 1 03. 12.2019 has provided that the appeal to tribunal can be made within three months

I- 1l'I I from -the date of communication of Order or date on which the President or .the State
i'. i. I)residen!, as the case mD' bug.f thL4ppellatc Tribunal enters office, whichever is later,
! ! By wftdhrwfB6T+©wftvqTfRv sa+tWtaqrq6,f+tqa3#tqftq7VwqVrTtbfRq,wftw£ff

i Tiwfhr iVRT@www.obie.gov.i118 iU mi iI

l-. I subject Lq a maximum of R's. Twenty-Five Thousand
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with' relevant documents either electronically or as may be notified by the Registrar,

(B) I Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 20 17, and shall be accompanied by a copy of the’ order appealed against
within seven days of filing FORM GST APL-05 online,
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying -

Ii) Full arR,ount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
] [i] i ' order, as is admitted/accepted by the appellant; and

! I (ii) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
i ! in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
! I from the said order, in relation to which the appeal has been filed

; (C) ! For elaborate, detailed and latest provisions relating to filing of appeal to the appellate
L i authority, the appellant ma@iQo the websitewww.cbic.'gM.
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ORDER-IN-APPEAL

U

BRIEF FACTS OF THE CASE:

M/s. Wipro Enterpfises Private Ltd., Sy.No'390, 330, N.H.No.8, Opp. GEB

Officer, Jetalpur, Ahmddabad Gujarat 382 427, (hereinafter referred t6 as the

“appellant”) .has filed the appeal on 11.07.2023 against'Order-in-Original No.

MP/GST/04/BB(;/Superintendent/AR'-IV/22-23’ dated- 28.03'.2023 (date . of

communication of order is 25.04.2023) (hereinafter referred to as ' the

“impugned order”) passed by the Superintendent, Central GST &C.Ex., Range-

IV, Division- IV, Ahmedabad South Commissionerate, (hereinafter referred to

as the “ adjudicating authodty”) for excess claim of ITC in GSTR-3B/9 in tha

context of ITC appearihg in GSTR 2A, amounting to Rs. 15,02,1'11/-} under

Section 73( L) of t-he CG bT Act, 20 17 ad.d corresbonding State' GST Act, #ectio.n

2D of the IGST Act along with interest- dhder Sectiorl- 50 (3) of the cast Abi:

2017 abd penalty under Section 74(1) read with Section 1'22(2)(a) of the CGST

Act, 2017.

b

Brief facts of the case in the present appeal is that the appellan E

under GSTIN' 24AAJCA0072CIZB, are engaged in the activity - of.

and .Wholesa16 Distributorship of Soap, , Organic Surface-Active

Pro.ducts and preparatiQns fQr use as soap in the form of Bars, Cakes, Molded

Pieces or Shapes falling under !-ISN 3401 ] 190, Lamps and Lighting Fittings

including Search Lights and Spotlights and Parts thereof falling under t-ISN

94051090, Other Furniture and Parts thereof – Wooden furniture of a kind

used in offices falling under HSN 94033090. The appellant is also availipg tDc

facility of Input Tax Credit. During the scrutiny of returns of :the appeU+1}t. for-',;i ::Ii::}: I;
the Financia1 Year 2017-20 18, it was obselved that the appenarIt' had £vailc3d

and utilised Input tax Credit in GSTR 3B return/Table 4(A)(5) to GSTR 9 retutn
which was in excess to what was available to them under GSTR 2 A

return/Table 8A of GSTR 9 tet:urn. The appellant has taken Input tax Credit

arnount to Rs. 15,02, 111/- (Rs.94500/- (IGST) + Rs.703823/- (C:GST) . *
Rs,703823/- (SC,ST)) on the basis of invoices, which were not refIc’cted in

trot ice:rTI ed GSTR--'IA .

stored

'ading

• )' II’
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3. The appella.nt was further .issued ShOT/ Cause l\!otice dated

20.04.2022 and confirm the said .demand. Further, Che adjudicating authority

vide his impugned order. confirmed the demand to recover the ITC of

:,rlrounting to Rs. 15,02, III /- under the provisitirIS of SecLions 73(1) of the

ccST Act read wit.h the SGST Act. 20 17 along with interest under Sectior} 5013)

of the CGST Act read with the SGST Act, 2017 and 10% penaltY a.moun{.ing to
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,58,211/- und,r s,,'uo,#'Y®Ng##(;hh s,,ti, 1,122(2)(b) ,f th, CGST A,t

with similar provision of SGST tAct, for the following reasons : ' -

$ That the tax payer has aucdte(:i itleligibte ITC in c071trauelraolr to Section

16(2) of the CCST Act, 2017 and SGST Act;

':' That the appellant instead of foLlowing the procedure as mentioned in Para

4.1.1 of CircuLar No.183/ 15/2022-GST dated 27.12.2022 has not

produced any .certificate for the 'concenreci supplier from the

C,ttartereci/ Cost Accountant certifying that supplies in respect of the said

indices katIe actually been made by the supplier to the said registered

person a7rcZ the tax on $1tCh suppLies -has been paid by the said suppLier irt

hip retuwt in FORM GSTR-3B. Instead relied upon the judgements of High

Courts;

':' That .the appellant did not turn up for personal hearing {nspite of gh;ing

them ample opportunity; and neither subizitted ctdctitionat

I documeltts/ in/017nat£6n; \

q'\ Fullher, the appellant katIe coIltravelled the provisions- of Sections 39(7) of

the CGST Act, 2017 read with RuLe 85(3) of CGST Rules, 2017;

1 V :r

ggiiItII' -i, il
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4. ' . Being aggrieved with .the impugned order, the appellant preferred thc

present -appeal -on' 10. 10.2023 for the .following reasons:

The Ld. Respondent failed to appreciate that the mismatch between ITC
availed in GSTR-3B and ITC appearing-in GSTR-2A is inherent and the
conditions of Section . 16 prevailing during FY 2017-18 were not
practically possible;

It is submitted that there is always a timing differences in reporting c)f

transactions by the suppliers on the GS’1' portal and booking of the
saidinvoices. in thd books of accounts of the Appellant. The Appellant as

a matterof practice, 'avails ITC as per input tax register pursuant to the
goods/services being supplied by the suppliers which are received bj the

IAppellantand invoices of the suppliers being booked in the books of
!accounts of theAppellant. On the other hand, the suppliers comply wiLh
their requirement to report their periodic liability in their respective
GSTR-1 returns which gets reflected as GSTR--2A for the Appellant on
periodic intervals.

iiI . It is sUbmitted that the Ld. Respondent while Qlleging the mismdtch in
ITC availed by the Appellant have compared the Gs’rR-3B returns filed
during FY 2017-18 with the respective GSTR-2A generated on the pOI-tuI

for thesaid period without considering the fact that there could be Lirriing
differdncein booking of the supplier's invoices in Appellant's records as,

compared tothQ CQmpliqnce done by the supplier on their due' ddtes1

which could clearlyresult in difference in the credit avail(r'd as per Input
tak credit / purchaserQgi ster vii-a-vis Gs’rR-2A dppearing on the GST
portal. 1.3 Further, the Appellant submits that the main ground for
rejecting thediffqrenti'al ITC availed while GSTR 3B in comparison to iTC



/H'\
available as perGSTR .2A is that the Appellant did not combly with
provisions laid downunder Section 16 (2) of the CGST Act.

P

B

IV. It is submitted that the Appe114nt has complied with the conditions
stipulated at clauses (a) &(b) of the Section 16(2) of CGST Act.
However,there were no mechanism on the GSTN portal during FYi 2017-
18 in orderto verify whether the supplier has paid the 'undertyind taxes
and filed theirGST returns. Since, it was not practically possiblg for a

taxpayer to ascertainthe sarne, it is not possible to comply with the
condition mentioned at clause(c) and (d) of Section 16(2) of the CGST Act.
The Appellant wishes to submit that upon realizing the practical
challengesbeing faced by the taxpayers &based on learnings obtained,
the GSTNportal was further upgraded/amended from time to time and
added multipleother fu-nctionalities &features. On the'se lines, later on,
the GSTN initiateda mechanism. of highlighting GSTR I filing status of
the . . . vendors . h ' ' taxpayers
GSTR 2 A. Now these days, the taxpayer can see whether -the
Vendor/supplier has filed its GSTR I as well as GSTR 3B by downloading
its GSTR 2A.

The Appellant submits that no such mechanism was available in FY
2017-18 to ascertain whether the supblier has paid the t;axes to the
Governmentand fi-led their GST returns, it is not,PQssible to comply with
conditions laiddc)wn under Section 16(2). When there is no mechanism
to comply with the conditions mandated by the Government, thqn, the.
Appellant strongly submIts that th.ey should not be punished by d+nying
ITC so availed based on complying with clauses (q) and (b) of Section
16(2) d the ' CGST - - Act and
imposing interest & penalties.
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+ + e gVl Apart from the above, it is submitted that considering the above
practical challenge, the Governrrient has issued a circular regarding:;el.'.:';
mismatches between GSTR 3B vs GSTR 2A specifically for Fy 2017-18 &' '..:--. '-?
FY 20 18-19. As per Circular No. 183/15/2022-GST dated 27.12.2022
issuing clarification to -deal mismatch'es between ITC as per GSTR.3B
and .GSTR 2A for FY 2017-18 & FY 201.8- 19, the proper officer will only
ensure the following three aspects:

.}-
,r \;

i

(i)The recipient is in possession of tax invoice/debit note;
(ii) The taxpayer has received the goods/ services; - and
(iii) The taxpayer has made the payment to the supplier.

vii Further, the circular mentions that in case the -misrnatch .lfor ,a
particular vendor is upto INR 500,000/- (tax amount), the'taxpay4r may
give a self-declaration on complying the above parameters, and in case
the difference is more than INR 500,000/- (tax amount), certificate from
a Chartered Accountant may be produced.
The Appellant submits that the Circular was issued on 27.12-2022 and
the AppQllant had filed its reply to the SCN on 13.10.2023 (i.e. much
after filing its reply to the SCN). Since' the notice for attending the
personal hearing wasnot received, the Appellant could not attend tRe

hearing and 'represent the matter. The Appellant could not take the
benefit of Circular issued by CBTC. The Appellant humbIY praYS that
they are in the process of obtaining therequired certificates from the

ViiI
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$endor' and craves leave to' subhlit the self-declaration as well as a
certificate from ' th-e Ch4@d@W®Q.tmta.ht iLl relationto the mismatch
between ITC availed irl GS’hi?'3-g,f#st-ITC available as perGgFR 2A 'for FY

20-17:18- before youi' HonDa is .at the Lime of hearing of the appeal.
Accordingly, it is submittedl that the Appellant has availed the. ITC in
line with the prpvisions laid down under the GST laws, and there is no
instance

IX The Hon'ble Punjab and Haryana High Court ' in the matter of HSIL
limited vs. U+lion of India and others ITS-'525-HC-2020], where in
the Petitioner argued that input tax credit 'was a vested right .and- the
procedural law prescribed by the Rules cannot override or curtail the
benefit envisaged by the 'substantive law prescribed by the parent act
(i.e. GST Act)

II 1;-
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X The Ld. Respondent failed €o issue a well-rea,sc)ned speaking order and
the demand of the alleged tax liability has been confirmed witl'roul an),
basis whatsoever

Xl . It is submitted that the Ld. -Respondent al Para 13.4 of the OIO simply
stated that the Appellant did not meet the- condition stipulated at clause
(c) of Section. 16(2), of the CGST Act. However, the Ld. Respondent did not
appreciate the fact -that in praptice or on the ground, adherence to
Section16 (2)(c) of the CGST Act is not feasible. During FY 2017-18,- the
taxpayers were not provided with any mechanism to identify whether the
vendor Qrsupplier has discharged' the underlying tax liability to the

GQvernment. In the absence of any mechanism to ascertain tax payment,
no ITC shouldbe denied on account of non-compliance or non-adherence
to conditionmdntioned at Clause (c) of Section- 16(2) of the C(IST Act.
Hence, the said demand shoul.d liable to be droppQd off. It is submitted
that a speaking order ensures that the principles of natural justice are

followed which reduces arbitrariness and it. is' obligatory on the part ol
the judicial or quasi-judicial 4uthority to pass a reasoned order while
exercising. statutory jurisdiction. In the instant:': case the Ld. Respondent
merely passed the impugned order upholding the demand on account of
the. alleged tax liability (on account of disalIQwance of ITC) without
stating a clear . and reasoned . ' order.

Xll Levy of interest u/s SO and Penalty under Section 73 of the CGS’l' Act
cannot be sustained in absence of any liability to pay the tu<.
The Appellant further submijs that the question of interest '\will not
ariseinthe present case as !he levy of interest arises -when there would
beanyliabilit)' of tax. In order to attract Section 50(1) of CGST Act, there
must be a situation where there a liability to pay tax; in other words, if

there is no liability to pay tax, no interest.u/ s 50(1) should be payable.
.. Ii ; -;

XIii Similarly, penalty can be imposed only when there is a short paymqnt of
ttax or excess availment of tax/credit by the Appellant. In the instant
case jUre Appellant has sufficient balance in the GSTR 2A (i. d. excess ITC

available in the GSTR 2A in comparison to GS’FR 3B), there is no

instance of .short -payment or ex6ess availltrent of any tax. TherefQr9, the
Appellant submits that the penajty should be liable to be set aside. With

4
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the above submissions, the apbellant has prayed to set aside -the
impugned ordbr.

e

xviv The appellant had furnished additional submissions dated 09.11.2023
vide which it has been stated that an amount of Rs.5,45,278/- has beeri
reversed by them by paying the amount vide GST DRC:03
AD240120020774P dated 30.01.2020, however due to oversight copy of
the DRC-03 was not submitted at the time of adjudication of the show
cause notice .

xv Further, Certificates from .their vendor M/s. Ideal Lighting Systems .Pvt.
Ltd., in terms of Circular No. 183/-15/2022-GST dated. 27.12.2022 has

also be obtained, whereby it has been certified by the Vendor that they
had ,incorrectly reported transactions in GSTR- 1 but have paid thel tax to
the Government treasury.

;I' I

xvi. ' That as they have enough balance in their Electronic Credit ledger till
March 2022, and hence interest under Section 50(3) of .the C'GST Act
2017 cannot be demanded till March’2022.

PERSONAL HEARING :

was held on 08.12.2023. Shri

AgarM'al, Authorised representatiVe appeared before me on behalf of 'thb_

It has been stated by him that Rs.5,45,278/- has been already paid.

of Rs.8,37,582/-, Certificate as per Circular No. '183/ 15/2022=GST

27.12.2022. The remaining amount of Rs. 1,19,759 which they are' ready

to p£y. As regards the interest, since they have sufficient balance therefore no

intQrest is payable till March’262?- as per Rule 82B(3) of CGST Ruled, 2047 add

t.o support their claim balance of ITC credit -ledger is submitted. In view }of tAB

above, requested to allow appeal accordingly.

Personal h Ing in the pfesent appeal

llant

Fespect

DISCUSSION AND FINDINGS:

6. 1 have gone through the facts of the case, written submissions

made by the ' appellant ’. The main issue to be decided in the instant case

whether the appellant had wrongly availed Input Tax Credit in coMparison to

GSTR-2A with GSTR-3B/9, amounting to Rs. 15,02,111/-along 'with interest

and penalty.

7. . At the foremost, I observed that in the instant case the “impugned order”

is of dated 28-04-2023. and the present appeal is filed on 28.07.202-3. As per

Section 107(1) of the CGST Act, 2017, the appeal is required to be filed within

three months time limit. Therefore, I find that the present appeal is filed Within

normal. period prescribed under Section l07(1) of the c&sf Act, l2017.

Accordingly, I am proceeding to decide the case.

+ea
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8..’ . . In the instant qaq9:.::#}.Id}Q:§tj$-g.authority is contending that Elle

apbenant has coIl-travened the p;bvisi8n s of Section 16 and Section 39(7) ok

CGPT ACt 2017 read with Rule 85(3’) of the CGST Rules, 2017. In this regard, I

hdrIFby refer the'relevant provisions .as .under:

Seition 1 6. Eligibility and cort;Zittorls for taking input tax credit.-

(1) BoeR registered person shaLL, SKbject to such conditions and resUictions as
may ' be presaibed and in the manner $pecifted in section 49, be entitled to take
credit of input tax- charged on any supply of goods or seruices or -both to him
which are used or bitencieci to be used in the course or furtherance of his
business and the said amount shall: be credited to the etp-ctronic credit Ledger of
such person.

(2) Notwithstanding anything corttai7teci in this section, no registered person shall
be entHieci to the credit of any -input tax in respect of any supply of goods or
sen;ices or both to him unless, -

(a) he ' is in. possession of a tax invoice' or debit note issUed by a supplier
registqred under this Act, or suPt other tax paying documents as may
be prescdbeci;

1 {(aq) the details of the brooke or debit note referred to hI cLause (cV has been
fun+ijsl'Led by the suppLier- in the stabment of outboard suppLies and such detaiLs
hay# been cotirmudcated to the recipient of su&h huoice or debit note in the
mahler specified under section 37;I

(b) he has receit;ect the goods or seruic.es or both.

2{Explanation.- For tha purposes ofthis cLause, it shall be deemed that the
regi$tere(i person has received the gd.s)cis or, as the case may be, seruices,

{}) where the goods are ciehVered by the $upptier to a recipient br 'any other
.person on the direction of such registered person, whether acanq CLS an
agent' or othelrujge, before or dullng',.mouement of goods> either by way of

'tvctnsfer: of documents of title to goo(:is .or othenuise,

(ii) u;here the services are prouided by the supplier to any person on the
direction .of and on account of such registered person;]

3[(ba) the detaiLs of input tax credit 'in respect of the said supply
commuldcated to such registered person under section 38 has not been
restricted;}

(c) st\beet to the p„ovisio, 3s of 4[,ecdo;L 41 5[***]], the tax charged irt respect
of sabA suppLy has been actuaLly-paid to the Govetrrmertt, either in cc.lsh or
through utiLization of input tax credit admissible in respect of the said
suppLy; aid

@;iii:i:!- Ii;':l:-;'':?',::...,:
(d) he has Fu7mished thq retull{ under section 39 :

*Section 39. Furnishing of returns.-

'§FC71 EuetB registered person who is required to /untish a retuln under bub-section (1)'1

other than the person referred to in the proviso thgreto, or sub-section (3) or sub_section
(S), shall pay to !hq Goue7rtmeItf the tcu due as per such return no{ I&l&r dlcul Oie last
date on which he is required td yurldsh such return:

is
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+[Provided that ’ every registered person funtishing return under the prouiso to sub-
section (1) shall pay to the Gouernment, in suchform artcZ manner, and within such timel
as may be presaibed,–

a

BI

(aJ an amount equal to the tax due taking into account inward and outward.suAphes- cV

goods Or $en;ices or both, input tax credit atPaRed, tax payable and such other
particuLars during a month; or

(b) in hen of the amount referred to in clause (a), art amount deterrrartec:i in such marurer
and subject to such conditions and restrictions as may be prescribedf

:Provided further that el;erB registered person jurnistang return under sub-section (2)
shall pay to the Gouernment, the tax due taking iltto account turnover in the State or
Union territory, inward supplies of goods or setuices or both, tax payable, and such
other particulars during a quarter, in such form and manner, and within such time, as ''
mcty be presctn2qd.}

& P q t :
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9.- in this aspect, I would also like tb discuss Rule 36 of the CGgT Raid&;'
2017 which clearly mentions about the Documentary requiremQnts and
conditions for claiming input tax credit extract of which is reproduced- BS .
under

Rule 36 '. Documentary requirements and conditions for claiming input
tax credit:. -

( 1) The input tax credit shaLI be auailed by -a registered person, ihctu;hng tAp
Input Service Distributor, on the basis of any of the foUotuing document b,
namely ., -

inuoice issued by the supplier of goods or seruices or both in accordance with the
of section 3 ] ,

31, subject to the payment of !ax,
invoice issued in accordance with the provisions of clause (f) of sub-section (3) oF

a debit note issued by a supplier in accordance with the prouisiofts of section 34;
li - .:' ':>

(d) a.biLI of entry or any similar document ptescribe(i under the Customs Act, 1 962-' or
ruLes made there under for the assessment of jntegrated tax on imports;

{e) an Input Seruice Distributor int/o ice or Input Service Distributor credit note or any
document iss aed by an Input Seruice- Distributor in accordance with the provisiqns of
sub-rule (1) of rule 54.

{4) Input tax credit to be availeci by a registered person in respect of inuoices or debit
notes, the details of which have not been aptoaciect by the suppliers under sub- ?ection
( 1) or section 37, shall not exceed {10 per cent]43 of the eligible credit quaitable in jespect
of invoices or debit notes the details of whbh have b gen Upbaded by the sblppHers
under sub-section (1) of section 3 Z !

HS

' : : . ’-':}-'-};" i
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10. In this regard, it is observed that the appellant had availed excess credit

of input tax credit in comparison of GSTR-3B/9 with that of GSTR-2A. The

conLentions of the appellant in their grounds of appeal stating that due to time

differences in reporting of transactions by the suppliers on the GST portal and

booking of the said invoices in the books_of accounts of the appellant. Oh the

other hand, the suppliers comply with their requirement to report their periodic

liability in their respective GSTR-1 returns which gets reflected as GSTR-2A ’for

the Appellant on periodic intcrvals.

:.'C
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certain specified. limit beyond the ' ITC available as per FORMI GS’l'R-2A ap-

provided under Rule 36(4). of the C:GST Rules, 2017 was only with effect from

19tl1 October, 2019.

restrictions and conditions specified in Section

No.183/ 15/2022-GST dated 27.12.2022 clarifies and issues guidance in the

followillg sceneario.

S. No

+'-\hi;FI

b.

C.

d.

::{1; ;? ; }

[iq+;; i'.;::,:-
}if:

It ?@@!gWiF?
. : 'I# ': : :' ::. fi: :er

regarding ITC availment

hI

Restrictions

the availability of ITC was subjectedHowever,

Scenario

Where the supplier has failed' Lo
file FORIVI G-STR- 1 for a thx
period but has filed the return in
FORM GSTR-3B - for said tax
period, due to which the
supplies rnade in the said tuc
period do not get reflected in
FORM GSTR-2A of the
reciDients .

GSTR-1, due to which the said
s.upply does not get reflected in
FORIVI GSTR-2A of the reciDient.
Where supplies were made to a
registered person and invoice is
issued as per Rule 46 of CGST
Rules containing GSTIN of the
recipient , but §upplie.r has
wrongly reported the said supply
as B2C supply, instead- of B2B
supply, in -his FORIVI GSTR-1,
due to which the said supply
does not get reflected in FORM
GST11-2A of the said registdred

erson .
\n=RiWm
FORM GSTR- 1 as well as return
in FORM GSTR-3B for a tax
period, but he has declared the
supply with wrong GSTIN of the
recipient in FORM (3STR- 1 .

Where . the supplier has filed
FORM GSTR- 1 as well as return
in FORM (3STR-3B for a tax
period, but has failed to report a
particular supply in FORM

i

i

bj tha registered persons upto

10

16 of the Act. Circular

Clarifications ––1
In such cases, ' the diff&rence in rfc i

return' in FORM GSTR-3B and that !

available in FORM GSTR-2A 'may be }
handled -by following the procedure
provided in para 4 below.

claimed by the registered person in his !

i

provided in para 4 below.

In such cases, the -difference in ITC :

claimed by the registered per son in his
return in FORM GSTR-3B and that
available in FORM GS’l'R-2A may be
handled by following ' the procedure

claimed by Lbc registered person in his :

ad+Hn•HH=T•l Wn=•qr•IF=nnq••grn=n••••==

In such cases, the difference in ITC :

return in FORM GSTR-3B and that ;

available in FORM GSTR-2A may be
handled by following the procedure
provided in para 4 below.

I
I

i
I

In suQh cKm=lmMn– IfC:
claimed by the registered person in his
return in FORM . GSTR-3B and that
available in FORM. GSTR-2A may be
handled by following the procedure i
provided in para 4 belo\,V, in addition, the
proper officer of ,the actual.recipient shall
intimate the concerned jurisdictional .tm
authority of the registered person, whose
GgFIN has been mentioned wrongly, that
ITC on those transactions is required to
be disallowed, if claimed by such
recipients in their' 'FORM GS’l'R-3B.
However, allowance of ITC to the. actual
recipient ' shall -not depend on the
completion df the. action by the tax
authority of such registered persoh1
whose GSTIN has been rnenti6ned
wrongly, and such adtiolr will be pursued
as an independent action.
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l:2. In the instance case, the appellant falls -under the 'd’ category, I find that

as per the clarification in the Circular No:183 to deal with' difference in Input

Tax Credit (ITC) availed in FORM GSTR-3B as coMpared to that detailed in

FORM GSTR-2A fo'r FY 2017- 18. The differerice in ITC claimed by the registered

person in his return in FORM GSTR-3B and that available in FORM GSTR-2A

may be handled by following the procedure provided in para 4 . of the said

Circular which is as under:

.a

“4. The proper offIcer shall first seek the detaiLs from, the registered :,person

regarding an the invoices on whiCh ITC has been atJaRed by the. reg\stere+

person hr his FORM GSTR 3B but which are not refLecting in his FORM OSTR 2 A.

He shaLI then ascertain fu®tmerLt of the following conditions of Section 16 .of '

CGST Act in respect of the input tax credit auaited on such inuoices by the said

registered person:

V that he is in possession of a tax inuotce - or debit note issued by the supplkr or
such other tax paying documents;

IJ

a) that he has received the goods or services or both;

i+ + ++

M) that he has made paym9nt for the amount towards the value of supply, along

with tax payable thereOn, to the supplier. Besides, the proper offIcer shall also
check whether any -reversal of input tax credit is required to be made in
accordance with section }7'or section 18 of CCST Act and also whether the said
input tax credit has been auaited lyMan the time period specifIed under sub-
section (4) of section 16 of CGST Act,

;GiT Act that tax on the said supply has been paid by the supplier, the
',towing action may be. taken by the proper of$cerI

4. 1 in order to Peri/y tbl condition of claUse (c) of sub-section d) of Sectio ll 16 o)

.] in case, where difference behDeen the ITC claimed in FORM GSTR-3B and
available in FORM- GSTR 2 A of the redistered person in respect of d supplier

the said fInancial year exceeds Rs 5 lakh, the proper ofBeer shall ask the
registered person to produce a Qertiftcate for the concerned supplier frorrl thq
Challered Accountant (CA) or the Cost Accountant (CMA), certifying that suppties
in respect of the said int/o ices of suppLier have actuaUy been made by the
supplier to the said registered person and the tax on such supplies has been
paid by the said suppLier in his return in FORiW GSTR -3B. Certi$cate issued by
CA or C/WI shall contain UDIN. UDIN oy’ the certiftcat.e issued by CAs dan . be
veIlBad from ICAI website https:/ /udin.icai.org/search-uciin .and that issued .by
CMAs can be ye?iBed from !CIViAI website https://eicmai.in/udin/ Veriftl
Ui)IN.aspx .

--..r-:--- j-.:-:-’- i.-:';!Tg-if@4. 1.2 in cases, where difference between the ITC claimed in FORM GSTR-3,B an,d

that a'c'Uabt' in FORM GST$ iA 'f the 'egi'te"'d P”''"' in "espea oJ : s+ppher
for the said furartciat year is upto Rs 5 lakh, the proper offIcer shaLI cCsR the
claimant to produce a certificate from the concerned 'supplier to the effect that
said supplies halle actrtatty been made by him to the sajd registered person and
the tax on said supplies has been paid by the said supplier,in his return in FORM
GSTR 3B
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4.2 However, it may be noted that y'oy aLg.peliod FY 2017-18, ap per prouigo to
,„db„ ;} 6r4J’,/ CG iT A,t,- thg@rya@g@jt,ti,ng ghc,zz „,f b, £pph, Ilit, to the_
.cLaim ' & ltC made .in the ,FoRM®}s*fitb3'8 -retunt Bjed after the due date oy

-fu}ldshihg tetunt for the month of September, 2018 dU the due date of fun\ishing
i-eturn for March, 2019, if supplier had not furnished detail$ of the said supply in
hjs FORM GSTR-1 tH the due date of fury&shing FORM GSTR I for the 'month Qf

/Waqz Il, 2019. ”

13:1 From the above clarincatio;1, - 1 am of the view that the adjudicating

authority is required to follow the above procedure -for handling the difference

in G$TR-2A Versus GSTR-3B. During personal' hearing they had furnished

copy of such Certificate in respect 'of one Vendor named Ml/s. Ideal Lighting

,Sy$tems Pvt. Ltd. for an amount„Qf Rs. 1,98,-139.$0/, whereby it has been

reported that they incorrectly rep6rted the transactions in their GS’1'R- 1 but

have paid the Government treasury. Accordingly, the appellant in their written

submissions. have agreed that they wbuld 'submit -Certificates from others their

vendors' also for the remaining amount. Hence, the demand under provisions of

Sections 73(1) of the CGST Act, 2017 with -the corresponding State Act read

with the' provisions of Se9tion 20 .of ,the IGS'I' Act, 2017 along with interest and

penalty needs to be set aside in terms of Circular No. 183/ 15/2022-GST dated

27.1l2.2022.to the tune of Rs, 15,02,111/- subject LO verification of relevanl

doc&ments as envisaged und8r' Circular No. 183/ 15/2022-GST dated
,27, lb.2022.
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14. In view of above discussions, I allow the app'eal of the “Appellant” to .the

above ' extent, with . a direction ' to subnrit dII the relevant

documents/submissions before the adjudicating authority for verification of the

fRcts, who shall verify the facts as directed above and pass order accordingly.

The adjydicating authority may also- take up the matter with concerned

jurisdictional officer as provided in Circular No. 183/ 15/2022-GST dated

27.12.2022.

15.. ' The impugned order passed by. the adjudicating authority is modified to
the' above extent.

k;}li: The appeal filed by the appellan! stands disposed of in above terms

Bb'b,
\J

(Ade .1111

!Joint Commissione'r (Appeals)
12.2023Date

- JeB"„“- SupVHntendent (Appeals)
Central Tax, Ahmedabad.
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By R.P.A.D.
To

M/s. Wipro Enterprises Pvt Ltd.,
Sy No.390, 33,NH No.8, Opp GEB Office,
Jetalpur
Ahmedabad, Gujarat- 382427.
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Copy to:
1-. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad.
3. The Commissioner, Central GST &C.Ex, Ahmedabad South
Commissionerate .

4 . .The' Dy. / Assistant Comrnissioner, C(IST & C. Ex, Division-IV, Ahmedabad
South Comtnissionerate.

CGST Appeals, Ahmedabad,

:+!

r •: P •+ • : •n: +

a :
F +

perintendent (Systems)
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